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Bank Control Act or any rule, regula-
tion, or order issued by the FDIC pur-
suant thereto; or engages in any unsafe
or unsound practice in conducting the
affairs of a depository institution; or
breaches any fiduciary duty; and know-
ingly or recklessly causes a substantial
loss to such institution or a substan-
tial pecuniary gain or other benefit to
such institution or a substantial pecu-
niary gain or other benefit to such per-
son by reason of such violation, prac-
tice or breach, shall forfeit and pay a
civil money penalty not to exceed:

(i) In the case of a person other than
a depository institution—$1,000,000 per
day for each day the violation, practice
or breach continues; or

(ii) In the case of a depository insti-
tution—an amount not to exceed the
lesser of $1,000,000 or one percent of the
total assets of such institution for each
day the violation, practice or breach
continues.

(4) Adjustment of civil money penalties
by the rate of inflation pursuant to sec-
tion 31001(s) of the Debt Collection Im-
provement Act. After November 12, 1996:

(i) Any person who engages in a vio-
lation as set forth in paragraph (b)(1) of
this section shall forfeit and pay a civil
money penalty of not more than $5,500
for each day the violation continues.

(ii) Any person who engages in a vio-
lation, unsafe or unsound practice or
breach of fiduciary duty, as set forth in
paragraph (b)(2) of this section, shall
forfeit and pay a civil money penalty of
not more than $27,500 for each day such
violation, practice or breach continues.

(iii) Any person who knowingly en-
gages in a violation, unsafe or unsound
practice or breach of fiduciary duty, as
set forth in paragraph (b)(3) of this sec-
tion, shall forfeit and pay a civil
money penalty not to exceed:

(A) In the case of a person other than
a depository institution—$1,100,000 per
day for each day the violation, practice
or breach continues; or

(B) In the case of a depository insti-
tution—an amount not to exceed the
lesser of $1,100,000 or one percent of the
total assets of such institution for each
day the violation, practice or breach
continues.

(c) Mitigating factors. In assessing the
amount of the penalty, the Board of Di-
rectors or its designee shall consider
the gravity of the violation, the his-
tory of previous violations, respond-
ent’s financial resources, good faith,
and any other matters as justice may
require.

(d) Failure to answer. Failure of a re-
spondent to file an answer required by
this section within the time provided
constitutes a waiver of his or her right
to appear and contest the allegations
in the notice of disapproval. If no time-
ly answer is filed, Enforcement Counsel
may file a motion for entry of an order
of default. Upon a finding that no good
cause has been shown for the failure to
file a timely answer, the administra-
tive law judge shall file a recommended
decision containing the findings and re-
lief sought in the notice. A final order
issued by the Board of Directors based
upon a respondent’s failure to answer
is deemed to be an order issued upon
consent.

[56 FR 37975, Aug. 9, 1991, as amended at 61
FR 57990, Nov. 12, 1996]

§ 308.117 Effective date of, and pay-
ment under, an order to pay.

If the respondent both requests a
hearing and serves an answer, civil
penalties assessed pursuant to this sub-
part are due and payable 60 days after
an order to pay, issued after the hear-
ing or upon default, is served upon the
respondent, unless the order provides
for a different period of payment. Civil
penalties assessed pursuant to an order
to pay issued upon consent are due and
payable within the time specified
therein.

§ 308.118 Collection of penalties.

The FDIC may collect any civil pen-
alty assessed pursuant to this subpart
by agreement with the respondent, or
the FDIC may bring an action against
the respondent to recover the penalty
amount in the appropriate United
States district court. All penalties col-
lected under this section shall be paid
over to the Treasury of the United
States.
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